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AMENDMENTS TO INTEGRATION RULE 


IN THE SUPREME COURT OF FLORIDA 
JUNE TERM, A. D. 1951 


EN BANC 
IN THE MATTER OF: ** 
THE FLORIDA BAR, 
Petitioner 
ee 
ORDER 


PETITION FOR REVISION AND AMENDMENT 
OF INTEGRATION RULE 


Article XII, Integration Rule of the Florida Bar provides that amendments 
to said rule may be entertained by the Supreme Court when presented by the 
Board of Governors or by not less than twenty-five members of the Bar, pro- 
vided that notice thereof is published in an issue of the Florida Law Journal 
not less than twenty days prior to hearing on the petition. 
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Pursuant to Article XII due notice was published in the May 1951 issue of 


the Florida Law Journal, the Board of Governors has approved and has 
petitioned this Court to adopt and promulgate the following amendments and 
alterations to the Integration Rule of the Florida Bar. 


(a) In Article VIII, Section 4, line 5, strike the words “March 15th” and 
insert in lieu thereof the words: “May 15th.” 


(b) In Article XI, Section 1, line 41, following the word “filed”, add 
the following sentence: “In every instance wherein the Board of Gov- 
ernors receives a report of a Grievance Committee recommending any 
action against any accused attorney, The Board of Governors shall give 
notice to and afford such accused attorney a reasonable opportunity for 
a private hearing upon the charges, with the opportunity to the accused 
attorney to be heard and to present testimony and evidence.” 


(c) In Article XI, Section 2, lines 4, 5 and 6 strike the words ‘“Sec- 
retary-Treasurer of the Bar, who shall give written notification thereof 
to the Chief Justice”, and substitute in lieu thereof the words “Clerk of 
the Supreme Court”; make the period in line 6 a comma. 


(d) In Article XI, Section 4, in line 1 thereof strike the words “private 
or’, and the word “as”; and in line 2 thereof strike the words “the accused 
attorney may desire except that” and insert in lieu thereof the word “and.” 


(e) In Article XI, Section 7, line 2, following the word “member” insert 
the words “or members.” 


With amendment (a) to Section 4, Article VIII and Amendments (b), (c), 


(d) and (e) to Sections 1, 2, 4 and 7, Article XI, Section 4, Articles VIII and 
Sections 1, 2, 4 and 7, Article XI will read as follows: 


ARTICLE VIII 


4. The Secretary-Treasurer shall furnish the County Judges and the 
Clerks of all Courts of Record in each county a list of all active members 
in good standing in their respective counties as of May 15th of each year 
and shall furnish corrections and additions to such list as occasion may 
require. A list of all active members in good standing in the state, and 


corrections and additions, shall likewise be filed with the Clerk of the 
Supreme Court. 


ARTICLE XI 


1. The Board of Governors shall have authority to appoint one or more 
Grievance Committees in each judicial circuit. Such Grievance Committees 
shall consist of not less than three, nor more than five, active members 
of the Bar. The Board of Governors and each Grievance Committee, as 
the agent of the Board, shall have power to investigate or cause to be 
investigated all complaints of professional misconduct that may be brought 
to the attention of the Board of such Grievance Committee in the form 
of an affidavit. When sufficient funds are available for the purpose, 
the Board of Governors shall have authority to defray the necessary ex- 
penses incurred in any such investigation. The Board of Governors and 
the Grievance Committees may initiate such investigations at such time 
and place as deemed by them advisable; they shall have power to summon 
and examine witnesses, to order the production of books, records, or other 


FLORIDA LAW JOURNAL 231 


documentary evidence, and to administer oaths. Any refusal to comply 
with any proper order or direction of the Board of Governors or any 
such Grievance Committee shall be reported to the judge or judges of 
the appropriate Circuit Court for summary action thereon. The Board 
of Governors and the Grievance Committees shall in every instance give 
the accused attorney an opportunity to explain or refute the charges made 

, against him. Each Grievance Committee shall file with the Board of Gov- 
ernors a report, with necessary supporting papers, containing such Griev- 
ance Committee’s findings and recommendations as to each such complaint. 
Upon receiving the report of a Grievance Committee, the Board of Gov- 

; ernors may direct that a further investigation be made by such Griev- 
ance Committee or by the Board, or that no charge be filed. In every 
instance wherein the Board of Governors receives a report of a Grievance 
Committee recommending any action against any accused attorney, the 
Board of Governors shall give notice to and afford such accused attorney 
a reasonable opportunity for a private hearing upon the charges, with 
the opportunity to the accused attorney to be heard and to present testi- 
mony and evidence. If the Board of Governors finds from the report of 
a Grievance Committee, or from any investigation made by or under 
the direction of the Board, that there is reasonable ground to believe that 
the accused attorney has been guilty of professional misconduct, it shall 
cause a complaint in writing to be prepared by such Grievance Committee 
or by an active member of the Bar. The complaint shall set forth the 
specific facts constituting the alleged misconduct, and a copy thereof shall 
be served upon the accused attorney personally or by registered mail. 


ARTICLE XI 


2. When service of a copy of the complaint has been made upon the 
accused attorney, a copy of such complaint shall then be promptly filed 
with the Clerk of the Supreme Court, the Supreme Court shall thereupon 
appoint a referee to conduct the hearing. The referee shall have the power 
to take depositions of witnesses, to issue subpoenas and to compel attend- 
ance of witnesses. The hearing shall be held in the county where the ac- 
cused attorney resides, or where the alleged offense was committed and 
reasonable notice of the time and place of the hearing, not to be less than 
twenty days, shall be given to the accused attorney by the referee. 


ARTICLE XI 


4. The hearing shall be public and the person bringing the charges, in 
person or by his attorney, or both in person and by his attorney, may 
be present at all hearings. 


ARTICLE XI 


7. The Board of Governors may appoint an active member or members 
of the Bar to present the evidence of the charges to the referee. 


It is ordered, adjudged and decreed that Articles VIII and XI of the Integrated 
Rule of the Florida Bar be and they are hereby amended to read as stated 
and copied in the petition presented herewith and that they shall be effective 
on and after the 1st day of July, A. D. 1951. 


DONE AND ORDERED at Tallahassee, Florida, this 29th day of June, 
A. D. 1951. 
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WHAT IS WRONG WITH THE SUPREME COURT 
OF THE UNITED STATES 


BASIL H. POLLITT* 


“Since the reign of Osman it had 
been the boast of the Turkish Em- 
peror that no subject was so ex- 
alted as to rise above the restraint 
of his justice, no beggar so lowly 
as to sink below its protection. 
Suits were brought with great 
speed and informality, and settled, 
on the whole with wisdom and 
good sense.’”’** 


All inferior Federal Judges, all prac- 
titioners at the Bar, and most law 
teachers and law students know that 
something is wrong with the Supreme 
Court of the United States. What then 
is wrong with a court consisting of 
nine men of such admitted ability, 
learning, and integrity? The writer 
will say immediately that the same 
thing is wrong with the court as is 
wrong with the Bar. This should come 
as no surprise, for the reason that 
Judges cannot be expected to be much 
different from the Bar at which they 
have practiced and which made them 
Judges. Let us now delve a little more 
deeply into the problem and by a pro- 
cess of analysis endeavor to bring about 
some measure of improvement and re- 
form. 

The way of the reformer is hard!. 
We must also guard against the crys- 
tallization? of rules of law, for it is 
then that rules of law begin to work 
injustice and become dogma?, a fetish 
to be followed at all events and under 
all circumstances; our rule has now 
been converted into a legalism. It loses 
touch with reality and begins to oper- 
ate unjustly. 

The following things and matters are 
wrong with the Court: 

(a) It puts law ahead of justice. 

(b) It sometimes adheres to a 
jurisprudence of conceptions such as 
Jhering denounced in the latter part 
of the nineteenth century and Roscoe 
Pound tried to do away with some 
forty years ago,— mechanical juris- 


prudence at its highest level. 

(c) The Judges are more interest- 
ed in seeing their own views prevail 
than in the saving from execution of 
a prisoner or than the saving from 
bankruptcy of a small merchant. 

(d) The Court is too subjective, 
otherwise it would not reverse itself 
just because Justice Scarlett succeeds 
to the seat of former Justice Buz-Fuzz. 
This clearly shows that the court is 
thinking in terms of men subjectively 
rather than in terms of principles. Even 
if we admit that all rights, interests, 
duties and matters of status are rela- 
tive to a given time and place, and 
hence to a varying content, neverthe- 
less even rules, standards, principles 
and concepts, relative though they may 
be, are more immutable than the men 
who promulgate them, and therefore 
should endure longer than such man. 

(e) The impression of a wave of 


*A.B. University of Cincinnati, 1917; 
L.L.B. with distinction, George Washing- 
ton University, 1822; S.J.D. Harvard, 
1932. 

**The Gentle Infidel, being a novel by 
Lawrence Schoonover, at pages 50-51. 

1Compare Bordwell, Resurrection 
of Registration of Title’, 7 University of 
Chicago Law Review 470: “In normal 
times reform is under a grave disadvant- 
age. Vested interests are entrenched while 
the main strength of the reform is in the 
egoism of the reformer. In times of 
change the advantage is perhaps the 
other way. But in either case attention is 
likely to be centered on the special inter- 
est of the existing order or on the per- 
sonality of the reformer rather than on 
the merits of the case. The merits of 
either side are likely to be assumed and 
attention directed at discrediting the 
other side.” 

2Compare Count Herman Keyserling, 
The Travel Diary of a Philoscpher, Vol- 
ume 1 page 3: “The inevitable process of 
crystallization must be averted as long as 
possible.” 

3Count Hermann Keyserling, The Tra- 
vel Diary of a Philosopher, Volume 1 page 
294: “ - - - not dogma as such is the im- 
portant factor, but its effect upon life.” 
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new cases overruling old landmarks, 
particularly in procedural matters, 
which impression one gets from the 
first few years of Justice Felix Frank- 
furter being on the bench. 


(f) The shadow of Holmes, giving 
rise to the idea that if Holmes laid 
down a proposition, it must be true for 
all time and place. Law did not stop 
with Holmes. Even he could and has 
become “dated” in some respects. If 
this were not so, we might as well burn 
the books and close the law schools. 


(g) The failure of Presidents 
Roosevelt and Truman to appoint the 
very best practitioners, law teachers 
and lower court judges to the Supreme 
Court bench. A few illustrations will 
suffice: Why were not Roscoe Pound, 
John W. Davis, Harold Remington and 
Judge Learned Hand appointed to the 
court? Harold Remington was one of 
the very few bankruptcy lawyers in 
New York City who was a member of 
the Not-For-Sale party,—he died a 
poor man with loans on his insurance 
policies. 

(h) ‘The failure to achieve any de- 
gree whatsoever of certainty or repose 
in the lawyer’s interest in the security 
of legal opinions. 

(i) The failure to achieve any de- 
gree of cohesiveness or unanimity 
whatsoever in the handing down of the 
court’s opinions. Granting that there 
were better days in the latter part of 
the Hughes court and better days now 
under the Vinson court following the 
passing on of Rutledge and Murphy, 
this lack of cohesiveness makes the 
average layman feel that lawyers are 
fools and that “the law is an ass’, as 
Dickens put it in Pickwick Papers. 

(j) The great length to which legal 
battles are drawn out. 

(k) Certain arguments, ideas and 
opinions are floating about in the Su- 
preme Court building which need to be 
decided, if not for all time, then for a 
reasonable length of time to lie ahead, 
in a more inclusive whole which will 
stop wasting the court’s time by end- 
less reiteration of arguments and ideas 
that take up too much of the court’s 


time and get us nowhere because each 
case is a law unto itself: 


(1) The doctrine of the delimiting 
of the court’s jurisdiction. Frankfurter 
and perhaps Reed also talk too much 
about this topic. If the court is too 
busy (and it is not, otherwise the 
Judges would not be able to take four 
month vacations) let us have more Su- 
preme Courts, each composed of nine 
men with the new courts sitting in San 
Francisco, St. Louis and Jacksonville 
or other appropriate geographical cen- 
ters. Surely a country which can afford 
to send arms to France and Italy which 
are likely to be turned against us when 
the Italians and the French refuse to 
fight Russia, can afford the luxury (if 
it be one) of four Supreme Courts, all 
working harmoniously and cohesively 
with all other Divisions bound by the 
first one to decide a given question. 


(2) The doctrine of dodging consti- 
tutional issues. Why not reverse the 
field and decide such issues as soon as 
possible? 

(3) The doctrine of not deciding 
the federal question if the case can be 
decided on a non-federal issue. 

(4) The “Want of Counsel” cases. 
Why not supply the lawyers with busi- 
ness by requiring that there be counsel 
in every criminal case? For goodness 
sake however, please do not make the 
rule retroactive. 

(5) The “Confession” cases. Let 
the prosecuting attorneys and the po- 
lice, the “G’’ Men and the members of 
the Alcohol Tax Unit, know with cer- 
tainty what their rights are and at the 
same time let counsel for the accused 
know what the rights of accused per- 
sons are. 

(6) The exhaustion of state court 
legal remedies before suing in the fed- 
eral courts. Do away with the legal 
fiction that the average convict, per- 
haps without books on criminal law, or 
forms to guide him, knows what even 
the Supreme Court does not know until 
there has been a count of noses, that 
is, what the law on the point is. What 
if the felon has failed to apply for 
certiorari to the Supreme Court after 


« 

on 

| 
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his case has been decided by the state 
appellate court of last resort? If he is 
innocent, or his conviction is illegal, 
which is an entirely different thing 
sometimes, then why cannot the Jus- 
tices throw to him a life buoy, or a 
plank, or even turn the ship around and 
put out a boat in order to save the poor 
devil? Compare, Cowpen’s poem, “The 
Cast Away.” 


(7) End for all time the doubts 
about the construction of the Civil 
Rights Legislation which fouled the 
court up so badly in the well known 
Screws case. 


(8) Work out some practical, feas- 
ible rules to be applied in the Jehovah’s 
Witnesses cases and similar ones so 
that the law enforcement officers, the 
inferior court judges, and also the de- 
fendants will know their rights. 

(9) Settle the law of Search and 
Seizure into a reasonable degree of cer- 
tainty for a reasonable length of time 
ahead by reconsidering the old and also 
the current decisions and telling us ex- 
actly what the law is as of today. This 


could easily be done under the Court’s 
rule-making power. 

(10) Make opinions readable and 
understandable by the average high 
school graduate. Why should law be so 
secretive? After all the Supreme Court 
is not the Delphic Oracle and there is 
no sense in the Court acting like the 
Oracle. 

(11) Make every man his own law- 
yer to a reasonable extent by requiring 
the study of law in conjunction with 
the young man’s military training. 

(12) Decide the difference once and 
for all time between criminal and civil 
contempts of court. 

(13) Put some teeth in the law re- 
lating to “Turn over” orders. 

(14) Why make such formalistic 
and legalistic terms or phrases as “Di- 
rect attack’, “Collateral attack”, “On 
the face of the record’’, “In the record 
on appeal”, “Void”, and ‘“Voidable” be 
controlling on the determination of Jus- 
tice in a particular case? Such distinc- 
tions are artificial and tend to defeat 
Justice rather than to forward it. 

BASIL H. POLLITT 


JUNIOR BAR SECTION BOARD HOLDS MEETING 


The Board of Governors of the Jun- 
ior Bar Section met at the Angebilt 
Hotel in Orlando on the 23rd day of 
June for the purpose of compiling in- 
formation regarding a prospective situs 
for the 1952 Convention of The Florida 
Bar. The Board recommended that St. 
Petersburg be selected and suggested 
that if the Orlando and Hollywood Bars 
submit an absolute proposal, those 
cities be recommended as Nos. 2 and 3, 
respectively. 

The Board authorized the Public In- 
formation Committee to spend $100.00 
in acquainting the various circuits with 
a series of records published by it in an 


is to inform the citizenry of our state 
and promote good will on behalf of the 
Bar. 

The Board decided to abandon all 
plans for encouraging Junior Bar Sec- 
tions within local organizations and in 
accordance therewith, abolished the 
standing committee established for that 
purpose. 

All Committee Chairmen are urged 
to attend the October meeting of the 
Board of Governors which is to be held 
in Tampa, Florida. 


Respectfully submitted, 
MALLORY E. HORNE, 


effort to present this information to Secretary. 
the public. The purpose of this program MEH:clm 
EDWIN H. FEARON 


BESSEMER BUILDING 


HANDWRITING EXPERT 


One of the most complete laboratories in the United States for the examination and 
demonstration of facts in connection with the investigation of questioned documents. 
Charter member of the American Society of Questioned Document Examiners 


Telephone Atlantic 1-2732 


PITTSBURGH 22, PENNSYLVANIA 
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REX BEACH, DR. BROWN, AND THE 
DEAD MAN’S STATUTE 


By HAROLD B. WAHL, of the Jacksonville Bar 


On December 7th, 1949, Rex Beach, 
afflicted with cancer and other serious 
ailments, committed suicide.! 

The world famous novelist left be- 
hind a very full life and a large estate. 
He also left some unpaid doctors’ bills. 

The estate promptly paid all doctors’ 
bills but that of Dr. Ethan Allan 
Brown, Boston internist and allergy 
specialist. This bill, including medicine, 
travel expense and telephone calls 
amounted to $22,423.11. Dr. Brown had 
made trips from Boston to New York 
to give professional attention to Mr. 
Beach, plus seven trips from Boston to 
Florida. 

Some months prior to his death, Mr. 
Beach had executed a rather unusual 
will. It provided that although his 
home and legal residence were in 
Florida, he desired his principal ad- 
ministration to be in New York. He 
named two New Yorkers and a Sebring 
resident as executors. Beach lived in 
Florida and his tangible property was 
situated there, but the principal ad- 
ministration was begun in New York. 
Ancillary administration was set up in 
Florida. 

Claims were filed by Dr. Brown in 
both proceedings but suit was brought 
against the ancillary executor in 
Florida.? 

The ancillary executor filed a lengthy 
answer. He denied that Dr. Brown had 
been employed or that the alleged pro- 
fessional services and expenses had 
been incurred on behalf of Mr. Beach. 
He said the charges were too high?# 
and in any event had been paid by Mr. 
Beach before his death.2® He asserted 
that since Dr. Brown was not admitted 
to practice in Florida and New York 
he could make no charge for services 
there. 

The defendant set up in some detail 
an alleged arrangement between Mr. 
Beach and the doctor whereby the doc- 


tor was to treat Mr. Beach as a part of 
his experimental and research work 
on allergy. Defendant said Mr. Beach 
was suffering from cancer and had an 
understanding with the doctor that if 
the doctor cured him he would be left 
a bequest, otherwise the treatment was 
gratuitous. 

The answer concluded with the con- 
tention that the treatment had not 
done Mr. Beach any good anyhow. 

It will be observed from the above 
that the Florida dead man’s statute 
came very prominently into play. That 


1. See Tampa Tribune of May 1, 1951. 

2. Under Sec. 733.18 F.S.A. when the 
executor filed and served objections the 
claim was matured and became void un- 
less suit were brought within two months. 
Suit was promptly brought at Sebring. 
Ethan Allan Brown v. Joe D. Kinsey, as 
ancillary executor of the estate of Rex 
Ellingwood Beach, Case #5313-L, Circuit 
Court of Highlands County, Florida. It 
was tried April 30 to May 2, 1951, before 
Honorable D. O. Rogers, Circuit Judge, 
who presided with impartiality and 
dignity. 

2a. A nice question is presented as to 
whether the ability of a patient to pay is 
a factor in Florida in fixing doctors’ fees. 
See 41 Am. Jur. 261 and 3 A.L.R. 1648. 
There is no reported Florida decision on 
fixing doctors’ fees, although the cases 
on attorneys’ fees may be pertinent. See 
Penn-Florida Hotel Corp. v. Atlantic 
National Bank, 126 Fla. 344, 170 So. 877; 
Baruch v. Giblin, 122 Fla. 59, 164 So. 831; 
Tenney v. City of Miami Beach, 152 Fla. 
126, 11 So. 2d 188; and Raley v. Raley, 50 
So. 2d 870. Here defendant introduced 
testimony that ability to pay was a factor 
to be taken into account in fixing doctors’ 
fees. Accordingly the court, without ob- 
jection, followed the Louisiana case of 
Womack v. Burka, 14 So. 2d 302. The jury 
was instructed that one of the factors to 
be used in determining the correct charge 
for a doctor’s professional services is ‘‘the 
ability of the patient to pay.” 

2b. Testimony showed payments in 
Mr. Beach’s lifetime aggregating $1850.00. 
The checks were payable to a research 
foundation. Dr. Brown testified they were 
gifts for research. 


‘2 
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statute (Sec. 90.05 Florida Statutes) 
provides that an interested party such 
as Dr. Brown may not testify against 
the personal representative of the de- 
ceased with respect to a transaction 
with the deceased. This prohibition 
does not apply to a disinterested wit- 
ness. Moreover the Florida Court has 
held on numerous occasions that the 
protection of the statute may be waived 
by testifying, cross-examination or “by 
any other conduct of the protected 
class indicating waiver’’.® 


The case came on for trial. The plain- 
tiff was from Boston and was, of 
course, represented here by Florida 
counsel. He tendered and the defendant 
accepted the first six men in the jury 
box. 


In plaintiff’s case he was very care- 
ful not to transgress on the dead man’s 
statute. Mr. Beach’s local doctor tes- 
tified as to the valuable services ren- 
dered by Dr. Brown; that before Dr. 
Brown came into the case all of his 
physicians had estimated that the 
patient had only a few months to live; 
that as a result of Dr. Brown’s treat- 
ment Mr. Beach had lived some fifteen 
months longer and had practically com- 
pleted his last book which Beach was 
desperately anxious to finish. The local 
doctor introduced a longhand letter re- 
ceived from Mr. Beach in New York. 
Therein, Beach directed him to call Dr. 
Brown into consultation on the case, 
and stated Dr. Brown had already been 
in consultation with Beach’s New York 
doctors.* 


Dr. Brown qualified as a medical ex- 
pert. He told of his training and ex- 
perience and of the fees he had re- 
ceived for similar services in other 
cases usually $1000.00 per day when 
called away from Boston. He had been 
educated at the Universities of Rome, 
Oxford, and London and was graduated 
with highest honors from St. Mary’s 
Hospital Medical School in London. He 
had published over one hundred scien- 
tific and medical papers. He had lec- 
tured at many medical associations and 
schools, including two trips to Europe 


for that purpose. 

Plaintiff rested. The  sixty-four- 
dollar question then arose. How far 
could defendant go in proving the 
alleged arrangement between Mr. Beach 
and Dr. Brown without letting down 
the bar of the dead man’s statute? Re- 
cess was had while the court took under 
consideration the legal questions in- 
volved. Based generally on the holdings 
of the Florida Court as to waiver and 
specifically on Judge Waller’s opinion 
in Doing v. Riley, 176 Fed. 2d 449, 453, 
and the statement at 58 Am. Jur. 213, 
the Court announced what its ruling 
would be. 

The Court held that if any testimony 
were introduced on behalf of the 
executor, by any witness, whether he 
be interested or not, as to any ad- 
missions by Dr. Brown or any trans- 
actions by Dr. Brown with the de- 
ceased, then those being matters equally 
within the knowledge of the deceased 
and Dr. Brown, Dr. Brown would be 
entitled “to give testimony in explana- 
tion or rebuttal of the matters thus put 
in evidence by the defendant.” 


The defendant formally objected to 
this ruling but proceeded with his tes- 
timony. He introduced depositions of a 
nurse and two New York doctors that 
Dr. Brown had told them either alone 


3. McMullen v. St. Lucie County Bank, 
128 Fla. 745, 175 So. 721; Rich v. Hunter, 
135 Fla. 309, 185 So. 141; In Re Thomp- 
son’s Estate, 145 Fla. 42, 199 So. 352; and 
Doing v. Riley, CA. Fla.) 176 Fed. 2d 449. 
See also Catlett v. Chestnut, 117 Fla. 538, 
158 So. 418; Home Ins. Co. v. Handley, 
120 Fla. 226, 162 So. 516; Palm Beach 
Estates v. Croker, 106 Fla. 617; 143 So. 
792; Fields v. Fields, 140 Fla. 269, 191 So. 
512; Withers v. Sandlin, 44 Fla. 253, 32 
So. 829; and Nelson v. Stockton, 129 Fla. 
69, 175 So. 770. 

4. Under both the Florida and New 
York statutes a doctor from another 
state, while not eligible to practice, may 
act in an emergency or in consultation 
with resident physicians. See Sec. 458.13 
F.\S.A. and Sec. 651.12(d)(e) New York 
Educational Laws. See also 41 Am. Jur. 
259, 260; 48 C.J. 1159, 1160; Ziegler v. 
Bank, (Ill) 91 N.E. 1041, 1047; and White- 
head v, Copeland, (Ala.) 76 So. 484. 
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or in the presence of Mr. Beach that 
he was giving the treatment as an ex- 
periment and was making no charge. 
The witnesses also testified as to their 
relations with Dr. Brown and what the 
doctor did for Mr. Beach. 


Defendant put on the New York 
executor who testified that Dr. Brown 
had inquired of him, after Mr. Beach’s 
passing, as to whether any provision 
had been made for him in Mr. Beach’s 
will; that Dr. Brown had stated that 
he was not making any charge for his 
services but that he was to be left a 
bequest in the will. 


The next witness was a Miami den- 
tist. He volunteered the statement that 
Mr. Beach had told him that it would 
not cost anything to call Dr. Brown 
down from New York except travel 
expense as Dr. Brown was not making 
any charge for his services. The Court 
directed the jury to disregard this 
statement. Over plaintiff’s objection, 
the Court held the statement had not 
acted as a waiver of the statute since 
it was not in response to a direct ques- 
tion asked by defendant’s counsel. 


The Court held that the remainder 
of the testimony had acted as a waiver 
and that Dr. Brown could explain or 
rebut the matters thus put in evidence 
by the defendant. 

Dr. Brown went back on the stand 
and testified in detail as to his rela- 
tionship with Mr. Beach.® He intro- 
duced a long series of letters and tele- 
grams from Mr. Beach.® 

Mr. Beach’s family had persuaded 
Dr. Brown to call on Mr. Beach in New 
York while Dr. Brown was there on 
his honeymoon. Dr. Brown had become 
interested in Mr. Beach’s case and had 
agreed to give him without charge 
treatment with a new hormone. Dr. 
Brown had told the New York doctors 
and the nurse that he was making no 
charge for this treatment. 

Mr. Beach improved so rapidly that 
he was soon able to go back to Florida. 
He wanted Dr. Brown to go with him. 
Dr. Brown explained that while he had 
come down to New York and made no 


charge he could not go all the way to 
Florida indefinitely. Thereupon Mr. 
Beach made an arrangement with Dr. 
Brown to pay retroactively 
$1000.00 for each of the trips to New 
York®? plus $2000.00 for each trip in 
the future to Florida. Dr. Brown re- 
fused to accept payment for the two 
visits he made to Mr. Beach while he 
was on his honeymoon, but agreed to 
accept $1000.00 for the other four 
trips to New York. For personal 
reasons Mr. Beach wanted to defer 
payment temporarily. Since Dr. Brown 
usually billed his principal patients on 
a yearly basis this was agreeable. 

Most fantastic of all, Mr. Beach 
asked Dr. Brown to keep it a secret 
that Dr. Brown was now being paid, 
this again for “personal” reasons on 
Mr. Beach’s part. This was a most un- 
usual request, but Mr. Beach was a 
most unusual and persuasive man, and 
Dr. Brown could with perfect honesty 
say he was making no charge for the 
special hormone treatments. 

Mr. Beach also told Dr. Brown that 
apart and aside from payment for pro- 
fessional services, he was providing in 
his will for Dr. Brown’s research in 
which Mr. Beach was most interested. 
Dr. Brown stated frankly that had this 
provision been large enough he would 
have waived his bill. 


5. The early cases of Deans v. King’s 
Executrix, 20 Fla. 533, Belote v. O’Brian’s 
Administratrix, 20 Fla. 126, and Lewis v. 
Meginnis, 30 Fla. 419, 12 So. 19, indicated 
that even in the absence of waiver the 
doctor could testify as to the services 
covered by his bill. However, Chapin v. 
Mitchell, 44 Fla. 225, 32 So. 875, holds 
those earlier cases are limited to items 
supported by books of account. Also see 
Parker v. Priestly, 39 So. 2d 210. 

6. The Court ruled documentary evi- 
dence covering transactions with the de- 
ceased could not be introduced by an in- 
terested witness in the absence of waiver. 
Cf. Doing v. Riley, supra, and 58 Am. Jur. 
164, et seq. ; 

6a. The Court in effect charged the 
jury there was no consideration for retro- 
active payment for the New York visits, 
and, therefore, they could not be included 
in the verdict. 
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Mr. Beach not only had cancer® but 
a great many other complications. He 
was highly allergic to most medicines 
and treatment. It was essential that he 
have the supervision of an allergy 
specialist such as Dr. Brown who could 
take care of the situations as they 
arose when Mr. Beach’s body could not 
take the various medications. 

Counsel warned the Boston doctor, 
as this almost incredible tale was un- 
folded to him, that he might never get 
a jury to believe it. Dr. Brown insisted 
that he was going to tell the whole 
story, and that if the jury did not be- 
lieve him, this would just be unfor- 
tunate. The jury did believe him. At 
midnight on the third day of the trial 
the jury brought in a verdict for 
$18,423.11.7 

We have done considerable research 
but from our standpoint the Florida 
cases cited, Judge Waller’s opinion in 
the Riley case, and the statement from 
American Jurisprudence comprise the 
law on this question.® After the trial 
the matter was settled, and accordingly 
we will not have an opinion from the 
Supreme Court of Florida in this par- 
ticular case. We believe, however, the 
Circuit Court was right and that had 
the case gone to the Supreme Court it 
would have been affirmed.® 


6b. The word “cancer” was never 
mentioned between Mr. Beach and his 
physicians. 

7. According to the press this is the 
largest verdict ever given by a jury for 
a doctor’s professional services. The ver- 
dict included an allowance for medical 
attention by mail and telephone. 


8. See also 58 Am. Jur. 212, et seq.; 
79 A.L.R. 799; Wilbur v. Grove, 140 Mich. 
187, 103 N.W. 583, (Cf. Harper v. Corco- 
ran, 166 Mich. 474, 132 N.W. 106); 70 C.J. 
357, et seq.; Weaver v. Welsh, 325 Pa. 328, 
191 Atl. 3, 5, 8; Richards v Williams. 
(Ala.) 165 So. 820; McGlaughn v. Pear- 
man, (Ala.) 18 So. 2d 80; Carter v. Cur- 
lew, (Wash.) 134 Pac. 2d 66; Rose v. 
Kahler, (Neb.) 38 N.W. 2d 391; Mills v. 
Mills, (Neb.) 266 N.W. 759; Butz v. 
Schwartz, 135 Ill. 180, 25 N.E. 1007; Crow 
v. Blaser, 335 Ill. App. 281, 81 N.E. 2d 742; 
Sec. 578 et seq., Wigmore on Evidence 
(3rd Ed.); and Sec. 2229 et seq., Jones 
Commentaries on Evidence. 


9. The Florida Dead Man’s Statute 
(Sec. 90.05 Florida Statutes) reads as 
follows: 


“Witnesses; as affected by interest. 


No person, in any court, or before any 
officer acting judicially, shall be excluded 
from testifying as a witness by reason of 
his interest in the event of the action or 
proceeding; or because he is a party 
thereto; provided, however, that no party 
to such action or proceeding; nor any 
person interested in the event thereof; 
nor any person from, through or under 
whom any such party, or interested per- 
son derives any interest or title, by as- 
signment or otherwise, shall be examined 
as a witness in regard to any transaction 
or communication between such witness 
and a person at the time of such exami- 
nation deceased, insane, or lunatic, 
against the executor, or administrator, 
heir at law, next of kin, assignee, legatee, 
devisee or survivor cf such deceased per- 
son, or the assignee or committee of such 
insane person or lunatic; but this pro- 
hibition shall not extend to any transac- 
tion or communication as to which any 
such executor, administrator, heir at law, 
next of kin, assignee, legatee, devisee, 
survivor, or committeeman shall be ex- 
amined on his own behalf, or as to which 
the testimony of such deceased person or 
lunatic shall be given in evidence.” 
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MISSION ACCOMPLISHED: 
REPORT OF THE COMMITTEE ON JUVENILE 
DELINQUENCY 


By RoGER J. WAYBRIGHT, Chairman 


At its 1949 annual convention, our 
predecessor organization, the Florida 
State Bar Association, voted to en- 
dorse and sponsor the proposed Juve- 
nile Court Amendment to the Consti- 
tution of Florida. 

Following that convention, this 
special committee was appointed, and 
has continued to function with sub- 
stantially the same personnel! during 
the ensuing period of over two years. 

Previous reports and articles have 
related how the 1949 Legislature 
unanimously proposed the constitu- 
tional amendment; how a state-wide 
campaign for a favorable vote on that 
amendment was carried on, so that the 
people of Florida adopted it by almost 
a four to one vote at the November 7, 
1950, general election; and how a Juve- 
nile Court Act to implement the con- 
stitutional amendment was drafted, for 
submission to the 1951 Legislature, by 
a Drafting Committee composed of the 
members of this Florida Bar commit- 
tee and the representatives of thirteen 
other state-wide organizations, repre- 
senting a total membership of over a 
million Florida people.” 

Our proposed Act receives support 

Between the time the final draft of 
the proposed Juvenile Court Act was 
mimeographed and mailed out on De- 
cember 26, 1950, and the convening of 
the Legislature on April 3, 1951, most 


of the 14 state-wide organizations 
which had sponsored the constitutional 
amendment did not meet, but meetings 
were held by, and the proposed Act 
specifically endorsed by, the Florida 
Bar, Florida Children’s Commission, 
League of Women Voters of Florida, 
Executive Committee of the Florida 
Council of Churches, and Florida Pro- 
bation and Parole Association. Four of 
the five Junior Leagues of Florida, and 
the Florida Division of the American 
Association of University Women, 
which were not among the earlier spon- 
sors, also endorsed the proposed Act, as 
well as numerous local organizations. 

400 copies of a 145-page “kit”, con- 
sisting of the proposed Act and a docu- 
mented explanation of it, were mimeo- 
graphed and distributed to the Gov- 
ernor, each member of the Legislature, 
each County Judge, the appropriate 
boards and committees of interested 
state-wide organizations, and other 
people. 15,000 small folders summar- 
izing the proposed Act were printed 
and distributed through state-wide or- 
ganizations, the City and County 
Chairmen who had acted in the cam- 
paign for a favorable vote on the con- 
stitutional amendment, and _ other 
channels. 

The Legislature takes over 

The bill was introduced in the Senate 

by Senator G. Warren Sanchez, with 
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Senators Brackin, Clarke, Crary, Lewis, 
Morrow, Ripley, and Sturgis as co-in- 
troducers, and in the House of Repre- 
sentatives by Representative B. R. 
Burnsed, with Representatives Belser, 
Carlton, Cook, Dekle, Fuqua, Hatha- 
way, Lancaster, Simpson, and Tapper 
as co-introducers. 


The Judiciary Committees held pub- 
lic hearings, at which we explained the 
bill and pointed out controversial 
features. We were well received, and 
we and our bill were treated consid- 
erately and fairly. Our bill was changed 
in only three significant particulars: 
the age limit for children to come be- 
fore juvenile courts was reduced from 
the 18th to the 17th birthday, the ban 
on publication of a child’s name and 
picture in connection with juvenile 
court proceedings was removed, and the 
financing plan was made permissive 
rather than mandatory. 


Rep. Burnsed, with assistance from 
Rep. Willard Ayres, handled the bill on 
the House floor, achieving a favorable 
vote of 71 to 6. Representatives Cham- 
bers, Dowda, Getzen, Jernigan, Putnal 
and Summers voted against the bill. 

Senator John Branch, Chairman of 
the Judiciary Committee, handled the 
bill on the Senate floor at Senator 
Sanchez’ request, obtaining a unani- 
mous 33 to 0 favorable vote.® 

Hon. John T. Wigginton, Past Presi- 
dent of the Florida Bar and Chairman 
of its Legislative Committee, gave us 
very effective help when called upon, 
although he had all of the Bar’s other 
bills to handle alone. 

Our bill becomes law 

The bill became law at midnight on 
June 11, with an effective date of 
October 1, 1951, as Chapter 26880, 
Laws of 1951. It will be incorporated 
in the Florida Statutes as Chapter 39, 
when the next edition is published. 

A lawyer’s law 

The Florida Bar can, we believe, 
take pride in this new addition to the 
jurisprudence of the state. 

As citizens, lawyers participated 
with the other interested statewide 


groups in giving to our juvenile courts 
the exclusive original jurisdiction over 
neglected and delinquent younger chil- 
dren which the experience of the last 
half-century shows these courts must 
have in order to be effective, and led 
in the campaign to substitute effective 
rehabilitative treatment of child law- 
violators for ineffective retributive 
punishment. 


As lawyers, we have been careful not 
to give power without safeguarding its 
exercise. We opened no Pandora’s box, 
created no Frankenstein’s monster. 
With the grant of jurisdiction, there 
was prescribed a sound, workable pro- 
cedure, and minimum qualifications 
were set for those who are to admin- 
ister this power, together with a logical 
plan for financing. In the age-old, ever- 
recurring controversy between exper- 
ienced advocates of the judicial process 
and theoretical advocates of the ad- 
ministrative process, Florida’s juvenile 
courts were anchored firmly on the 
judicial process. Our juvenile courts 
will be courts of justice. They will 
operate informally, in order to be ef- 
fective with children, and they will use 
the modern techniques of psychology, 
sociology, and the other social and 
medical sciences. But they will not be 
authoritarian, administrative social 
welfare agencies with rubber-stamp 
judges and uninhibited, free-wheeling 
counselors. 


In its ponderous but effective way, 
the bar has again taken the lead in 
modernizing our judicial process to 
meet changing conditions and take 
account of valid new concepts, while 
retaining the safeguards shown neces- 
sary by millenia of experience in ham- 
stringing tyranny. The bar has not 
accomplished this task alone, by any 
means, for it has no monopoly on 
knowledge of effective methods of 
social engineering, but the leadership 
of the bar was accepted willingly by 
the various professional and citizens’ 
groups which pooled their experience 
and talents to achieve progress in this 
socio-legal field. 
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Florida’s judges, lawyers, and people 
generally will now be able to ascertain 
the statutory law governing our juve- 
nile courts by reference to one chapter 
of the Florida Statutes, so that they 
may proceed with some confidence in 
the administration of justice in these 
courts.* 

The campaign to revise Florida’s 
juvenile court laws has cost $2571.99.° 
We conceive that it was well spent. 

This committee on juvenile delin- 
quency has completed its task.* We are 
happy to be able to report: Mission 
accomplished. 


1. Walter H. Beckham, B. R. Burnsed, 
Vassar B. Carlton, Walter S. Criswell, J. 
Emory Cross, Paul R. Kickliter, Harry E. 
King, Perry E. Murray, Robert L. Mc- 
Crary Jr., Ralph M. McLane, Lewis E. 
Purvis, Richard P. Robbins, G. Warren 
Sanchez, James H. Sweeny Jr., Eugene 
F. Scoles (Advisor). Additional members 
of the committee during the early part 
of its work were Erwin A. Clayton, Cecil 
Cc. Curry, Jaquelin J. Daniel, James M. 
McEwen, David E. Ward, and Wallace E. 
Sturgis. Other lawyers who served on the 
Drafting Committee were Virginia Barr, 
Mary Frances Dewell, Charles Tom Hen- 
derson, Joe C. Jenkins, Alfred P. Mar- 
shall, George John Miller, William A. 
McRae Jr., Emmet Safay, and Douglas 
Stenstrom. 

2. See: Waybright, Why a Constitu- 
tional Amendment Relating to Juvenile 
Courts, 22 Fla. L. J. 308-312 (Nov. 1948) ; 
Report of the Committee on Juvenile De- 
linquency, 24 Fla. L. J. 132-133 (Apr. 
1950); Hunt, President’s Annual Address, 
24 Fla. L. J. 187-189 (June 1950); Reso- 
lution adopted by Florida Bar, 24 Fla. L. 
J. 202 (June 1950); news story in 24 Fla. 
L. J. 240 (July 1950); Wigginton, Presi- 
dent’s Annual Message, 25 Fla. L. J. 102 
(Apr. 1951); President Allison’s Address, 
25 Fla. L. J. 103 (Apr. 1951) ; Convention 
Proceedings, 25 Fla. L. J. 106 (Apr. 1951) ; 
Report of Committee on Juvenile Delin- 
quency, 25 Fla. L. J. 110 (Apr. 1951); 
Waybright, A Proposed Juvenile Court 
Act for Florida, 4 U. of Fla. L. Rev. 16-39 
(Spring 1951); Allison, The President’s 
Message, 25 Fla. L. J. 153, 186 (May 
1951). 

3. Detailing the problems met during 
the legislative session would serve no 
useful purpose. Allen Morris, in his 
“Cracker Politics’ column of June 9Q, 
1951, commented: “Lobbyists seeking to 
preserve the status quo generally found 
the confusion of the last session tailor- 


made for their purposes. ‘This session 
was a lobbyist’s dream’, explained the 
representative of one state-wide industry, 
‘The more confused things are, the harder 
it is to get any kind of bill through. And 
when things begin to get tough, you can 
always get your friends to introduce bills 
somewhat similar to the one you’re wor- 
ried about. That makes more confusion. 
The first thing you know, people who 
are agreed on a certain principle are 
wasting their time fighting over details 
and the result is nothing gets passed.’ ” 


4. A clause in this comprehensive new 
law specifically preserves from repeal 
“any additional juvenile court or domes- 
tic relations jurisdiction which may be 
conferred upon” the juvenile courts in 
Broward, Dade, Pinellas and Polk coun- 
ties by certain special acts, and special 
acts applying to juvenile courts relating 
to referees, disposition of articles of evi- 
dence, and collection of costs from 
parents. However, the 1948 case of State 
ex rel. York v. Beckham, 160 Fla. 810, 36 
So. (2d) 769, confirms what Sections 20 
and 21 of Article 3 of the Florida Consti- 
tution plainly say, that the practice of 
juvenile courts cannot be regulated by 
special acts. 

5. Approximately $400.00 was spent by 
private sources in an unsuccessful at- 
tempt to have a constitutional amend- 
ment proposed by the 1947 legislature, 
and in a successful attempt to have one 
proposed by the 1949 legislature. $540.24 
was spent by the Florida Bar between 
Dec. 2, 1949, and Oct. 11, 1950, mainly in 
promoting a favorable vote for the con- 
stitutional amendment. $1011.39 was 
spent by the Florida Probation and Parole 
Association (from funds donated by 
Jacksonville people at the behest of Judge 
Walter S. Criswell) between Oct. 12, 1950 
and April 21, 1951, mainly in connection 
with drafting and circularizing the pro- 
posed Act and folders summarizing it. 
$620.36 was spent between April 21, 1951, 
and June 9, 1951, in getting the Act 
through the legislature. 

6. The Act which has just become a 
law is a sound, workable, basic juvenile 
court act. in future years, decisions should 
be made as to whether juvenile courts 
should be given jurisdiction of such con- 
troversial matters as: (1) adoption of 
minors; (2) a more practical bastardy 
proceeding, in which the father is re- 
quired to support his illegitimate child 
as fully as his legitimate child; (3) the 
power to enforce and modify circuit court 
decrees for support of children entered as 
part of final decrees of divorce; (4) com- 
mitment of mentally handicapped or 
mentally ill children to appropriate state 
institutions; (5) power to require parents 
to support their children by use of con- 
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tempt proceedings and other civil pro- 
cedure, rather than by criminal prose- 
cution for contributing to the dependency 
of a child. When the population of 
Florida increases to the extent that there 
is a sufficient number of circuit judges 
in each circuit to permit assignment of 
one judge exclusively to domestic rela- 
tions matters, it may be advisable to 
abolish separate juvenile courts and 
transfer their functions to domestic re- 
lations divisions of the circuit courts. 
Such matters, if and when advisable, can 
be handled by the standing committee on 
judicial administration. 
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TWO NEW JUDGES APPOINTED BY 
GOVERNOR WARREN 


Two additional circuit judges have 
been appointed by Governor Warren in 
accordance with provisions of acts 
passed by the 1951 Legislature. 


In the sixth circuit, the appointment 
went to O. L. Dayton, Jr., of Dade City, 
and in the ninth circuit it went to 
Terry B. Patterson of Orlando. 


Judge Dayton, son of former Circuit 
Judge O. L. Dayton, Sr., will serve with 
Judges John U. Bird of Clearwater, and 
John Dickinson and Victor O. Wehle of 
St. Petersburg. He has been county 
judge of Pasco county since 1935. He 
is a graduate of the University of Flor- 


ida. He is the brother of State Senator 
George Dayton. 


Judge Patterson will join Judges M. 
B. Smith of Titusville, A. O. Kanner 
of Stuart, and Frank A. Smith of Or- 
lando on the Ninth circuit bench. He 
has practiced at Orlando since 1936. He 
graduated from the University of Flor- 
ida in 1936, and became associated with 
the firm that included Charles O. An- 
drews, Sr., later United States Senator; 
Dozier A. DeVane, now U. S. district 
judge, and Rep. Charles O. Andrews, 
Jr., Orange county member of the state 
legislature. 
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GEORGE MASON AND THE RIGHTS OF MEN 


By R. CARTER PITTMAN, of the Dalton, Georgia, Bar 
Reprinted from The Georgia Bar Journal, May Issue, 1951. 


For the information of those who 
may wonder why a person in the year 
1951 would choose the subject “George 
Mason and the Rights of Men,” I will 
take the liberty to withdraw a conclud- 
ing paragraph and convert it into a 
preface. It is broad, but not too broad: 
The American people are more indebted 
to George Mason for the liberties they 
now enjoy that to any other mortal man 
living or dead. 


George Mason was not a lawyer, nor 
was he a politician. He was a constitu- 
tionalist. He was born in 1725. Within 
the 51 years of his life preceding the 
Declaration of Independence, much of 
which was copied by Jefferson ver- 
batim from his writings, he had seen 
much, had heard much and had read 
much. He was recognized by the lead- 
ing men of the Revolutionary Era as 
the one man who knew most about the 
Constitution of the American Colonies. 
For example, Thomas Jefferson, in his 
autobiography, while according’ to 
George Mason his share in the enact- 
ment of laws in Virginia, of which Jef- 
ferson was so proud as to have them 
memorialized in marble, for the world 
to read, at the tomb where he now 
rests, said: 


“In giving this account of the 
laws of which I was myself the 
mover and draughtsman, I, by no 
means, mean to claim to myself the 
merit of obtaining their passage. I 
had many occasional and strenuous 
coadjutors in debate, and one, most 
steadfast, able and zealous; who 
was himself a host. This was 
George Mason, a man of the first 
order of wisdom among those who 
acted on the theatre of the revolu- 
tion, of expansive mind, profound 
judgment, cogent in argument, 
learned in the lore of our former 
constitution, and earnest for the 
republican change on democratic 
principles. His elocution was neith- 


er flowing nor smooth; but his 

language was strong, his manner 

most impressive, and strengthened 
by a dash of biting cynicism when 
provocation made it seasonable.” 

What did Jefferson mean by the 
phrase “learned in the lore of our for- 
mer constitution?” Did the American 
Colonies have a constitution? If so, 
what was that constitution? The Amer- 
ican Colonies did have a constitution. 
No one can understand American Co- 
lonial history, the American Revolution, 
the Declaration of Independence and, 
most of all, our Federal Constitution, 
and Bill of Rights without knowing 
something of the “lore of our former 
constitution.” 

Our Colonies were of three sorts, (1) 
Royal Colonies, (2) Proprietary Col- 
onies, and, (3) Charter Colonies. Dur- 
ing the century preceding the Revolu- 
tion, English Kings converted Proprie- 
tary and Charter Colonies into Royal 
Colonies at every opportunity and, at 
the time of the Revolution most of the 
American Colonies were Royal or Pro- 
vincial establishments. The Constitu- 
tion of the Royal Colonies consisted in 
the commissions issued by the Crown 
to the Governors and the instructions 
which accompained those commissions. 
Those Constitutions were written con- 
stitutions emanating from the King 
and his Council. The Governor’s com- 
missions usually occupy three or four 
pages in our Colonial Records. His in- 
structions, which were supposed to be 
kept secret from the colonists, now oc- 
cupy from 80 to 100 pages in our Co- 
lonial Records. 

Magna Carta, the Petition of Right, 
the English Bill of Rights and the Eng- 
lish Act of Settlement were no part of 
the constitution of any American Col- 
ony, whether provincial, proprietary, or 
charter. The Petition of Right of 1628, 
the Puritan Revolution and the English 
Bill of Rights of 1689 effected revolu- 
tionary changes in the parchments of 
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the British Constitution. But, like Mag- 
na Carta, the Petition of Right and 
English Bill of Rights remained mere 
parchments until there occurred in 
1701 the most revolutionary change 
the world. That was the year of 
the English Act of Settlement which, 
incidentally, gave to England the 
House of Hanover but, above all gave 
to England a judiciary emancipated 
from control by the King by tenure 
during good behaviour and from con- 
trol by Parliament by undiminishable 
pay. Prior to that time Magna Carta 
had been re-affirmed by Parliament 
more that 30 times, after that time 
there was never again any necessity or 
occasion for Parliament to re-affirm 
Magna Carta. Prior to that time the 
writ of Habeas Corpus was not a Writ 
of Right, but was a writ of grace. In 
the year 1701 the rights which English 
men claimed became a reality, and all 
the parchment which theretofore em- 
bodied English aspirations, received 
their seal of validity and for the first 
time conferred English rights. 


Claim them as they might, and as 
they did, none of the fundamental 
rights embodied in English constitu- 
tional documents were a part or parcel 
of the constitutions of the American 
colonies. Their constitutions were the 
same constitutions that England en- 
dured under Henry VIII, Elizabeth, 
James I, and Charles I. On account of 
Virginia’s loyalty to the House of 
Stuart during the Puritan Revolution, 
Charles II extended to Virginia, as a 
matter of grace, the benefit of the Eng- 
lish Habeas Corpus Act. Save for that 
one instance, every effort of colonial 
assemblies to re-enact and adopt such 
hopeful preservatives of human liberty 
as Magna Carta, Habeas Corpus, and 
the Act of Settlement, were disallowed 
by the King as conflicting with royal 
prerogative. The American colonists 
were sealed off from every fox-hole of 
liberty by the King’s prerogative. 


Since justice is the end of all govern- 
ments and since the judiciary branch 
of government is that branch which 


either gives or denies justice to citizens, 
there can be no justice without a ju- 
diciary emancipated from control or 
influence by the executive and legisla- 
tive branches of government. You may 
search the history of the world and all 
of its governments and you will find 
that there are only two ways by which 
tyranny and despotism may be imposed 
upon a people, to-wit: through the in- 
strumentality of a servile judiciary or 
through the instrumentality of the mili- 
tary. Tyranny and despotism cannot 
exist anywhere in the world except 
where it is possible for rulers to en- 
force their wills through the instru- 
mentality of a judiciary controlled by 
them or through military dictatorship. 
Before Hitler, Stalin or Musolini, 
James I, Charles I and other Stuart 
Kings, could impose arbitrary rule upon 
their peoples it was necessary that judi- 
cial independency be destroyed. In each 
instance it was done in the name of “so- 
cial justice.” 


Between the years 1754 and 1774, 
George II and George III disallowed 
every act of American Colonial assem- 
blies which sought to emancipate the 
American colonial judiciary from ser- 
vility to the King. It was a part of the 
constitution of the American Royal Col- 
onies, embodied in the instructions to 
all royal governors, that they were not 
to assent to any assembly acts giving 
to colonial judges tenure during good 
behaviour. In spite of that constitu- 
tional prohibition, some of the gover- 
nors were forced to grant such commis- 
sions, before colonial assemblies would 
pass supply bills for the support of the 
civil establishment, including the gov- 
ernor and the judiciary. After the death 
of George II, Governor Hardy of New 
Jersey, renewed some old commissions 
that had beed issued during good be- 
haviour. For that act he was removed 
from his governorship. About the same 
time court acts of Pennsylvania, New 
York and North Carolina were disal- 
lowed because they granted tenure to 
judges during good behaviour. A new 
provision was inserted in the constitu- 
tion of the Royal Colonies in the form 
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of an instruction to all governors to 
the effect that if they should, in the 
future, under any pretext whatsoever, 
assent to any law emancipating judges 
from the control of the King by tenure 
* during good behaviour they would be 
removed from their government. The 
date of that instruction was December 
1761. It was that alteration in the con- 
stitution of the American Royal Col- 
onies, as well as the alterations em- 
bodied in the Acts of Trade after 1761, 
which gave parliamentary sanction to 
the King’s colonial constitutions, and 
which gradually and finally deprived 
all of the proprietary and charter col- 
onies of emancipated judges, that did 
much to bring about the American 
Revolution. 

The English Star Chamber and High 
Commission found its colonial counter- 
parts in the Courts of Admiralty and 
judicial tribunals established by coloni- 
al governors under and by virtue of 
authority granted to them in their 
commissions. 


With the foregoing explanation we 
may now understand what George Ma- 
son meant on June 6, 1766, when writ- 
ing to the Merchants of London, 

“We claim nothing but the liber- 
ty and privileges of Englishmen; 
... we cannot be deprived of them, 
without our consent, but by viol- 
ence and injustice; we have re- 
ceived them from our ancestors... 
(and) will transmit them, unim- 
paired, to our posterity . . . these 
are the sentiments of a man who 
spends most of his time in retire- 
ment, and has seldom meddled in 
public affairs ...a jealous assertor 
of the Act of Settlement ... who 
adores the wisdom and happiness 
of the British Constitution; and if 
he had his election now to make, 
would prefer it to any that does or 
ever did exist.” 

The time spent by George Mason “in 
retirement,” were the years during 
which he formulated in his mind the 
great principles which were embodied 
in the Virginia Bill of Rights and Con- 
stitution and, later, after a bitter strug- 


gle, in the Bill of Rights of the Ameri- 
can Constitution. During his retire- 
ment, in his great library at Dunston 
Hall he became learned in the lore of 
not only the colonial constitutions but 
the constitutions of all governments in 
all ages. What he searched for and 
what he found in the history of man- 
kind were the enduring principles of 
human freedom and dignity. 


With Peter he watched the Crucifix- 
ion. He walked with John Lilburne at 
the cart’s tail. He sat at the trial of 
Algernon Sidney; saw the drunken 
Judge Jeffries serve his King by deny- 
ing to Sidney the minimum protections 
demanded by decency as well as law; he 
heard the jury, many of whom were 
selected from the King’s household, 
bring in a verdict of guilty, and stood 
nearby when he was executed at the 
Block on Tower Hill, all for the crime 
of daring to question the prerogative 
of a King and asserting the rights of 
men as against power. 


He sat in the prisoners’ dock with 
John Peter Zenger as he stood trial in 
1733 for the crime of publishing pro- 
tests against a colonial Governor for 
rendering the judiciary of New York 
servile to his will. Like the jury, Mason 
was enraptured with the sentiments of 
Andrews Hamilton in defense of all 
human liberty as he said: 


“ . who, that is the least ac- 
quainted with History of law, can 
be ignorant of the specious Pre- 
tences, which have often been made 
use of by Men in Power, to intro- 
duce arbitrary Rule, and destroy 
the Liberties of a free People. ... 
Power may justly be compar’d to a 
great River, while kept within it’s 
due Bounds, is both Beautiful and 
Useful; but when it overflows, it’s 
Banks, it is then too impetuous to 
be stemm’d, it bears down all be- 
fore it, and brings Destruction and 
Desolution wherever it comes. If 
then this is the Nature of Power, 
let is at least do our Duty, and like 
wise Men (who value Freedom) 
use our utmost Care to support 
Liberty, the only Bulwark against 
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lawless Power, which in all Ages 
has sacrificed to it’s wild lust and 
boundless Ambition, and Blood of 
the best Men that ever liv’d.... 
you see I labour under the Weight 
of many Years, and am born down 
with great Infirmities of Body; yet 
Old and Weak as I am, I should 
think it my Duty if required, to go 
to the utmost Part of the Land, 
where my Service cou’d be of any 
Use in assisting to quench the 
Flame of Prosecutions upon Infor- 
mations, set on Foot by the Gov- 
ernment, to deprive a People of the 
Right of Remonstrating, (and com- 
plaining too) of the arbitrary At- 
tempts of Men in Power. Men who 
injure and oppress the People un- 
der their Administration provoke 
them to cry out and complain; and 
then make that very Complaint the 
Foundation for new Oppressions 
and Prosecutions. I wish I could 
say there were no Instances of this 
Kind. But to conclude; the Ques- 
tion before the Court and you Gen- 
tlemen of the Jury, is not of small 
nor private Concern, it is not the 
Cause of the poor Printer, nor of 
New York alone which you are now 
trying: No! It may in it’s Conse- 
quence, affect every Freeman that 
lives under a British Government 
on the main of America. It is the 
best Cause. It is the Cause of Lib- 
erty; and I make no Doubt but 
your upright Conduct, this Day, 
will not only entitle you to the 
Love and Esteem of your Fellow- 
Citizens; but every Man who pre- 
fers Freedom to a Life of slavery 
will bless and honour You, as Men 
who have baffled the Attempt of 
Tyranny; and by an impartial and 
uncorrupt Verdict, have laid a 
noble Foundation for securing to 
ourselves, our Posterity, and our 
Neighbours, That, to which Nature 
and the Laws of our County have 
given us a Right, .. . the Liberty 
... both of exposing and opposing 
arbitrary Power (in these Parts of 


the World, at least) by speaking 

and writing Truth.” 

George Mason stood with Jouvenal 
and Garth as they pleaded the cause of 
the colonists with the Privy Council of 
England in vain for the one fundament- - 
al right of Englishmen, to be tried be- 
fore judges emancipated from control 
by any power save standing laws, God 
and their consciences. 


The writings of Algernon Sidney, 
Montesquieu, Harrington, John Locke, 
Rousseau, Voltaire, Aristotle and oth- 
ers, were as ABC’s to him. All of man’s 
struggle for freedom lay before him 
in panorama. 


After the colonies had found a way, 
through Committees of Correspondence 
and otherwise to exchange sentiments, 
a joint effort was possible. The colon- 
ists were ripe for revolution many 
times during the century preceding 
1776, they only lacked the strength 
which union gives, and which was ac- 
quired by union immediately prior to 
1776. 

While Virgilia was in a state of na- 
ture, before the Declaration of Inde- 
pendence, the first thought of its great 
men was to prepare a declaration of the 
rights of men. A committee was named, 
but it faltered upon the threshold. 
George Mason’s name was added to the 
committee and within a short time from 
his pen came the Virginia Bill of Rights 
which formed the basis of every other 
Bill of Rights adopted in America, in- 
cluding the Federal Bill of Rights and 
which formed the basis of the French 
Declaration of Rights. George Mason’s 
Bill of Rights and Constitution were 
printed and distributed by the thou- 
sands in France and played a great 
part in the theatre of the French Revo- 
lution. 

I have a photostatic copy of the Penn- 
sylvania Magazine July 1776. It carries 
the Declaration of Independence and its 
predecessor the Virginia Bill of Rights 
and Constitution in full. The readers of 
that magazine were struck with the 
similarity of the language appearing 
in these two instruments, one purport- 
ing to have been written by Jefferson, 
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and the other known to have been pre- 
viously written by Mason. No question 
of plagiaism was involved. Two months 
before he died, Thomas Jefferson writ- 
ing to Henry Lee from Monticello said, 


“|, . that George Mason was au- . 
thor of the bill of rights, and of 
the constitution founded on it, the 
evidence of the day established ful- 
ly in my mind.” 

In the same letter he admitted that 
the object of the Declaration of Inde- 
pendence was not to state 


“new principles, or new arguments, 
never before thought of not merely 
to say things which had never been 
said before; but to place before 
mankind the common sense of the 
subject, in terms so plain and firm 
as to command their assent, and to 
justify ourselves in the indepen- 
dent stand we are compelled to 
take, Neither aiming at originality 
of principle or sentiment, nor yet 
copied from any particular and 
previous writing, it was intended 
to be an expression of the Ameri- 
can mind, and to give to that ex- 
pression the proper tone and spirit 
called for by the occasion.” 
Jefferson was honest —too honest to 
deny that he copied a great part of the 
Declaration from George Mason’s writ- 
ings, and too honest not to admit that 
George Mason was the author of the 
writings from which he borrowed so 
much. 

There was never a time in the history 
of the English speaking people when 
the great principles of human freedom 
needed profound study as much as in 
the year 1951. Someone has said, 

“A people indifferent to its past 

will not long retain the capacity to 

achieve an honored history.” 
George Mason said as paragraph 15 of 
the Virginia Bill of Rights: 

“That no free government, or 
the blessings of liberty, can be pre- 
served to any people, but by a firm 
adherence to justice, moderation, 
temperance, frugality, and virtue, 
and by frequent recurrence to fun- 
damental principles.” 


Since all of the history of man 
teaches us that men have never been 
robbed of their liberties except through 
the instrumentality of a servile judici- 
ary or the military, and since we are 
losing our liberties today through the 
instrumentality of a servile judiciary 
under myriad forms often referred to 
as “quasi-judicial tribunals,” which are 
specifically forbidden by our Constitu- 
tion, it behooves us to recur to funda- 
mental principles in order that we may 
yet preserve that little which remains 
of our liberties. 


Section 5 of George Mason’s Bill of 
Rights is as follows: 


“That the legislative and execu- 
tive powers of the State should be 
separate and distinct from the ju- 
diciary; and that the members of 
the two first may be restrained 
from oppression, by feeling and 
participating the burdens of the 
people, they should, at fixed peri- 
ods, be reduced to a private sta- 
tion, return into that body from 
which they were originally taken, 
and the vacancies be supplied by 
frequent, certain and regular elec- 
tions, in which all, or any part of 
the former members, to be again 
eligible, or ineligible, as the laws 
shall direct.” 


That section of his Bill of Rights 
embodies two principles of government 
which, if adhered to by all peoples of 
the earth, would result in erasing tyr- 
anny from its face. As was said by 
Kurt Schuschnigg, former Chancellor 
of Austria, in a speech before the Amer- 
ican Judicature Society in the fall of 
1950: 

“When the independence of the 
courts disappears because judges 
have become accustomed to taking 
political orders; when Dogmatic 
politics defines the law as that 
which is useful to the nation; when 
judges are purged because of... 
politics; when they are required to 
decide civil and criminal cases not 
according to law but what has been 
called ‘the healthy sentiment of the 
perception of the people’; and when 
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this perception is regulated and 
dictated from above; when the 
total corruption of the judiciary is 
completed — then and only then is 
modern totalitarianism with its 
iconoclastic methods and goals able 
to paralyze the minds of people. 

. as long as an independent 
judicial exists intact there cannot 
be totalitarianism. There are no 
degrees of totalitarianism, and 
what is sometimes termed a divid- 
ed or half-totalitarianism is as 
much a contradiction of the words 
as the phrase ‘communist democ- 


999 


racy’. 


In 1636 Charles I of England had no 
more than eight quasi judicial bodies 
enforcing his will upon the people of 
England. Most prominent of these were 
the Star Chamber, the High Commis- 
sion, the Council of the North, the 
Council of Wales and the Court of Re- 
quest and Exchequer. Today we have 
at least 50 federal quasi judicial bodies 
in America performing identically the 
same function that was performed by 
the quasi judicial bodies under Charles 
I with judges, now called “members,” 
or some other such name, exercising 
judicial powers and dependent as to 
tenure upon the will of the President 
and as to pay upon the will of Congress. 
A world that could not give to the 
Master twelve men, without giving him 
one depraved, will not give to the Amer- 
ican People, presidents and legislators, 
of greater average virtue. The lust for 
power is never satisfied except when 
the Goddess of Liberty is being rav- 
ished. It will ever be so. 


When George Mason gave to Virginia 
a judiciary separate and distinct and 
emancipated from legislative and ex- 
ecutive powers, he gave to Virginia the 
one fundamental blessing of liberty that 
enabled it to “adhere to justice.” 

A few days ago President Truman 
was quoted as having said that the 
terms of office of Congressmen and 


Senators should be limited to twelve. 


years. Later news items say that he 
took it back. Perhaps unwittingly, he 
gave expression to a great principle of 


government expressed by George Ma- 
son in the above quotation. Mason said 


“They should, at fixed periods, 
be reduced to a private station, re- 
turn into that body from which 

’ they were originally taken.” 

Why? So “that the members... 
may be restrained from oppression, 
by feeling and participating the 
burdens of the people.” 

A few months ago we limited the 
President to two terms, thus applying 
to the executive branch of government 
a principle of government proposed by 
George Mason. In the Constitutional 
Convention in Philadelphia, George 
Mason wanted to restrict the President 
to one term and he was right. 


Around the year 1682 William Penn 
gave to the Colony of Pennsylvania an 
emancipated judiciary. People fleeing 
from injustice in England sought out 
the Pennsylvania colony in order that 
they might obtain there the justice 
which was denied to them at home. 
The proprietors of the Carolinas were 
in competition with William Penn for 
settlers. They were forced to establish 
principles of government there which 
would appeal to the people or else they 
would get no settlers. A principle they 
adopted in order to compete with Wil- 
liam Penn was that the people of the 
Carolinas were “to have a Governor and 
Council appointed from among them- 
selves, to see the laws of the assembly 
were put into effect; but the Governor 
is to rule but three years, and then 
learn to obey’; 

The idea of teaching Governors ‘‘to 
obey” appealed to many people of the 
old world and with that principle of 
government Carolina was able to hold 
its own with Pennsylvania for a time, 
but soon fell behind Pennsylvania be- 
cause, matters not what your Constitu- 
tion and Charters may say, matters not 
what your Assemblies may write into 
law, still (as Montesquieu puts it and 
as George Mason applied it), “there 
can be no liberty if the power of judg- 
ing be not separated from the legisla- 
tive and executive powers.” 

George Mason knew from history’s 
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bitter fruits, that you may roll all the 
great charters of the ages together and 
sanctify them with the Ten Command- 
ments and all the Holy Writs, and 
swear men on oath to uphold them, yet 
there can be no liberty if the tribunals 
which try the cases and controversies 
of men and governments are not eman- 
cipated from control by all other powers 
and branches of government. 


When a bad president or a bad Con- 
gress goes out of office, their depraved 
policies go with them, but a depraved 
judiciary lives on in its written decis- 
ions and its precedents, and if the de- 
pravity of a president or Congress has 
permeated the judiciary by any measure 
of control it has exercised over it, then, 
the fruits of that depravity is a curse 
upon our children. 


Every delegate to the Constitutional 
Convention in Philadelphia voted to 
emancipate those who exercise the ju- 
dicial powers of the United States, from 
control by the President by giving them 
tenure during good behavior, and from 
control by the Congress, by giving 
them undimishable pay. They all agreed 
also that Congress should never have 
the power to constitute any tribunal ex- 
ercising any of the judicial powers of 
the United States except one thus eman- 
cipated from the control of the Presi- 
dent and Congress. 


The great majority of the framers 
of the Constitution had so much faith 
in the virtue of men that they believed 
that an emancipated judiciary, built 
into the bed-rock of the Constitution, 
would be all that would be necessary to 
protect the liberties of men. Only three 
men refused to sign the Constitution 
when it was finished. George Mason 
was one of those. He refused because 
he wanted the emancipated judiciary to 
have the weapons inherent in a Bill of 
Rights to better enable it to repel the 
assaults of power upon the liberties of 
men. 

The people back on America’s farms 
and frontiers agreed with Mason, and 
in 1789, our Bill of Rights went in the 
Constitution as a result of the undying 
efforts of George Mason and others 


who joined in the battle to assist the 
old man, and to preserve the fox-holes 
of human liberty. 


What is our Bill of Rights anyway? 
It is a brief catalogue of the Rights 
that have been wrested from power and 
torn from tyrants by defenseless and 
powerless men through the centuries. 
They are the little fox-holes of liberty 
bought and built with the blood of mar- 
tyrs and the sufferings of nameless 
and numberless legions, who were will- 
ing to offer their bodies to be maimed 
and broken, their freedom to be ex- 
changed for dungeons, and their lives 
to be sacrificed at the block or on the 
scaffold, in order that their children 
(you and I), might live in liberty and 
happiness. Every one of those little fox- 
holes of liberty was built to protect us 
from the lash of tyrants wielded either 
by the hands of a servile judiciary or 
the military. 


The majority of our Constitution 
makers would have been right, and 
George Mason wrong, if the mission of 
the Master of men had been fulfilled, 
and if a New Judas were not born 
every minute somewhere in the world. 
We still have our Bill of Rights but the 
tyrant’s lash is back in the hands of a 
servile judiciary, in spite of the plain 
words of the Constitution. We are back 
in the little fox-holes with upraised 
arms trying to shield our naked bodies 
from the lash of arbitrary power wield- 
ed by tribunals called “Quasi-judicial 
tribunals.” 


The word “Quasi” is merely a new 
Roman handle for the old lash. The new 
name sounds better than the names of 
those abolished during the Puritan 
Revolution, but the thongs are the 
same. 

At every swing these servile judi- 
ciaries called “Boards,” look back over 
their shoulders to the White House. 
From 1630 to ’41, they were looking 
back to Whitehall. Charles I honey- 
combed his “Quasi-judicial” tribunals 
with Bishops (Holy men of God), who 
used the bible as a bible. Our president 
honeycombs our “quasi-judicial” tri- 
bunals with so-called “liberals” who use 
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Das Capital as a bible with the ‘“mani- 
festo” as the “Ten Commandments.” 

Under Charles I the men of the “long 
robes,” on the King’s Bench at West- 
minster, resented it, but were removed 
from office when they converted their 
thoughts into words. In 1951 the eman- 
cipated men in the “black robes” on 
Capitol Hill turn their back, when to 
end it and preserve liberty, would only 
require the pointing of a finger at the 
Constitution, with the solemn pro- 
nouncement that it means what it says. 

The contributions of George Mason 
to every Bill of Rights and Constitu- 
tion that has been adopted in this 
world since 1776, including the Fed- 
eral Constitution and Bill of Rights 
and those of our various States are 
such as to leave his mark and impress 
indelibly on the world. Not since 
Christ has any one man done more 
for the masses of men. 

Had he had his way, the masses of 
men would enjoy immeasurably more 
liberties than they enjoy today. Had 
George Mason had his way the Federal 
Constitution would have emancipated 
slaves and there would have been no 
civil war. Had he had his way Franklin 
D. Roosevelt would have been ‘sur- 
rounded by a Constitution Council of 
five or six of the most virtuous, val- 
orous and profound thinkers of Amer- 
ica, at Yalta. Alger Hiss and other dis- 
ciples of Karl Marx would not have 
been there urging him to agree to sac- 
rifice a large segment of the world’s 
population to Russian despotism, and 
our boys would not be dying in Korea 
today. 

Had George Mason had his way the 
Constitutional Convention would not 
have adjourned in September of 1787 
without recording in the Federal Con- 
stitution those fundamental rights to 
which all men are entitled against every 
government on earth. 

Had George Mason had his way there 
would be no black robed demagogues 
nor disciples of Karl Marx on the Su- 
preme Court of the United States daily 
reading out of the Constitution the 
philosophy of our forefathers and read- 


ing into it the philosophy of Karl Marx, 
and imposing upon us the slavery such 
philosophy entails. Had he had his way 
our charter of liberties would be inter- 
preted as the end-product of the strug- 
gles and sufferings of our forefathers 
for centuries rather than as the end- 
product of sadism. 


George Mason knew that eternal 
vigilance is not the price of liberty. It 
is only a small part of the price. Vigil- 
ance alone will not depose a despot who 
sits secure beneath the effigy and en- 
signs of freedom. The eternal struggle 
of men of virtue and valor and their 
will to sacrifice their own lives and 
fortunes, is a larger part of the price 
of liberty. The $70,000 that George 
Mason gave to clothe and feed the men 
fighting under George Washington 
drained his fortune, but what of it? 
The liberty lost in an hour’s complac- 
ency or a day’s rest from the struggle 
often requires years to re-win. Liberty 
is never secure against the assaults of 
power. It is either being lost or re-won 
at every hour of every age. 


In the Federal Constitutional Con- 
vention at Philadelphia, George Mason 
was one of the few who fought for the 
rights of men, and was the only one of 
that few who tested every proposal with 
the question: How will this affect the 
liberties of my children and my grand- 
children “who will soon be in the gen- 
eral mass”? 


By the end of August, old George 
Mason saw that his battle for the rights 
of men was all but lost in the conflict 
between two factions, warring over leg- 
islative vs. executive dominance. He be- 
gan to draft proposed alterations, hand- 
ing them to anyone he thought might 
use them in that raging conflict, osten- 
sibly, so that “the system would be un- 
exceptionable.”” One proposal was that, 
“The object of ye natl. Govt. to be ex- 
pressly defined instead of indefinite 
powers under an arbitrary construction 
of genl. clauses.” This proposal finally 
showed up for the first time in Article 
I in the September 12th draft of the 
Constitution, embodied in the words, 
“herein granted,” which limited the leg- 
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islative branch to the specific objects 
set forth in its delegated and defined 
powers. It was the best he could do to 
erect a barrier between power and lib- 
erty. 


Gouverneur Morris, the leader of the 
faction warring for executive powers, 
hit a blow for freedom with that prod- 
uct of Mason’s mind. With the legisla- 
tive branch limited now, for the first 
time, and an emancipated judiciary es- 
tablished to hold it in check, Mason’s 
proposal for a Bill of Rights was unani- 
mously rejected on the afternoon of 
September 12th, 1787, as “unneces- 
sary”! Mason’s aging mind became a 
flame. Back to his room at the “Indian 
Queen,” where other proposed altera- 
tions flowed from his pen. His efforts 
to insert the Bill of Rights into the 
Constitution piece-meal were rejected at 
every roll call. 


The story of George Mason and the 
Rights of Men has never been told. His 
life and works await a Boswell. Diog- 
enes was looking for him on the streets 
of Athens, with a lighted lantern, 400 
years B.C. Around 25 A.D. the Son of 
God was looking for him to make him 
one of the twleve in Judea. Had he found 
him, Christianity would still be a “way 
of life” instead of a creed. He showed 
up in Philadelphia in 1787. Patrick 
Henry and R. H. Lee “smelt a rat” and 
refused to go. Jefferson was in France. 
Luther Martin gave up the fight as lost 
and went home. Old George Mason was 


there to the bitter end. He went down 
swinging, for you who read this—and 
for me. In 1789 he arose again with his 
Bill of Rights—then came death—and 
oblivion. 


Those who ride to power, and in 
power, rough-shod, over the rights of 
men, seem always to stand in marble on 
our public squares, while those who 
carry the torch of human freedom are 
forgotten, perhaps to be re-discovered 
centuries later. 


Charles A. Beard is perhaps the most 
popular so-called “historian” in Ameri- 
ca today. His books are used as texts 
from which our helpless ehildren must 
try to learn American History. Some 
of the Supreme Court Judges use his 
“Economic Interpretation of the Con- 
stitution” as a bible. In his work, “The 
Rise of American Civilization,” consist- 
ing of more than 1600 pages, the name 
of George Mason is never mentioned. 
Karl Marx is honored by having his 
name mentioned ten times and his phil- 
osophy expounded on many pages. 


May God have mercy on a people 
who, to shower adulation on the Rus- 
sian way, and to show contempt for the 
American way, paints the philosophy 
of Karl Marx on the minds of its chil- 
dren and its Judges, and in doing so— 
and in order to do so—turns the face 
of George Mason to the wall, and strikes 
from the pages of history his contribu- 
tions to the liberty and dignity of men! 


on us. 


When we can furnish information 
or be of service in any way, we cor- 
dially invite the Florida Bar to call 


The Barnett National Bank 
of Jacksonville 7 


MEMBER F.D.1.C. 
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Edward B. Rood and Michel G. Em- 
manuel have become partners in the 
firm, Mabry, Reaves, Carlton, Ander- 
son, Fields and Ward at Tampa. Joe L. 
Sharit, Jr., has become an association 
member of the firm. 

William A. Stanly and Walter G. 
Arnold have organized the partnership 
of Stanly & Arnold for general practice 
with offices at 1325 Barnett National 
Bank Building, Jacksonville. Stanly and 
Arnold have practiced in Jacksonville 
for several years. Both were volunteer 
officers in the U. S. Naval Reserve 
during the war. They are graduates of 
the University of Florida, where Stan- 
ly was active in athletics and Arnold 
was chancellor of the honor court. 

Herman W. Goldner, attorney for the 
Pinellas county utility board, has re- 
ceived his call to active duty in the U. 
S. Navy. He is a lieutenant. He served 
in the Pacific area during World 
War II. 

Emory Akerman of Orlando has been 
appointed supervising attorney with 
the Economic Stabilization Agency in 
its enforcement division. He will be lo- 
cated in Washington. He has practiced 
at Orlando since 1936, and represented 
Orange county in the state legislature 
one term. 

Four lawyers and a newspaper pub- 
lisher received appointment from Gov- 
ernor Warren as members of the Flor- 
ida Racing Commission. The lawyers 
are D. C. Jones of Naples, who was 
elected the commission’s chairman; 
Lawrence Rogers of Kissimmee, Sena- 
tor Warren Sanchez of Live Oak, and 
Charles S. Isler, Jr., of Panama City. 
The newspaper publisher is Carl Han- 
ton of Fort Myers. 

_Morrice S. Uman of Tampa was 
named treasurer of district grand lodge 
No. 5, B’Nai B’rith during a convention 
at Columbia, S. C., and Louis Ossinsky 
of Daytona Beach was elected third 
vice president. 

. Herman L. “Cuz” Edwards, for many 


years chief reading clerk of the House 
of Representatives, has become associ- 
ated with Mary S. Schulman in the 
general practice of law with the firm 
name of Schulman and Edwards. They 
will have offices in the Okeechobee 
County Bank Building at Okeechobee. 

Stanley James Smitzes, who for sev- 
eral years has been in practice with 
the firm of Grazier and Fielding of St. 
Petersburg, is now engaged in general 
practice of law in the office of Edgar 
John Phillips, Manson Arcade, Clear- 
water. 

Walter N. Burnside of Tampa has 
been appointed attorney for the Florida 
Fresh Water Fish and Game Commis- 
sion. 

Pinellas county lawyers will have 
their law library in the remodeled build- 
ing at Clearwater’s Markley and Palm 
Avenues. The building once was used 
as a county jail. Remodeling will cost 
about $9,000. 

Alex Durrence Finch, graduate of 
Stetson, has opened law offices in the 
Fencon Building at Clearwater. He was 
a member of the Clearwater Police de- 
partment for 10 years before entering 
the army in 1942. 

Fred R. Langford, Stetson graduate, 
has opened law offices at 718 Broad- 
way, Daytona Beach. i 

Attorneys Samuel Fletcher and Theo- 
dore Nelson have been appointed mu- 
nicipal judges of the Town of Bay Har- 
bor Island. Fletcher is a graduate of 
the University of Miami; Nelson grad- 
uated from the University of Florida. 

Roger Edward Davis, who has prac- 
ticed at Miami for 25 years, was elected 
president of the Dade County Bar As- 
sociation, succeeding Lyle B. Holcomb. 
George T. Clark was elected first vice 
president; Douglas D. Batchelor, second 
vice-president; David M. Turner, third 
vice president. Directors are John R. 
Blanton, Walter H. Beckham, Jr., 
Joseph M. Fitzgerald, J. Tillman Pear- 
son, John W. Prunty, Raymond O. Burr, 
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Ralph O. Cullen, Leland B. Feather- 
stone, James A. Dunn, and Hugh Clink- 
scales. 

Judge Walter H. Beckham of the 
Dade County Juvenile Court is fea- 
tured in an article published by the 
Harvard University Alumni Bulletin. 
The article describes him as one of the 
outstanding authorities in the country 
on juvenile delinquency. 

Jack Rosen has been appointed mu- 
nicipal judge of Daytona Beach, suc- 
ceeding the late Judge D. P. Galen. Al 
Saperstein was appointed associate mu- 
nicipal judge. 

President Cody Fowler of the Ameri- 
can Bar Association received the hon- 
orary degree of doctor of humanities 
at commencement exercises of the Uni- 
versity of Tampa on June 8. Mr. Fowl- 
er delivered the University’s commence- 
ment address. 

Harry B. Fozzard, for many years 
assistant city attorney for Jacksonville, 
has opened offices for practice of law 
at 1024 Graham Building, Jacksonville. 

George B. Everett, Jr., who received 
his law degree from Stetson University 
June 4, has become associated with 
James T. Nelson in practice at Deland. 
Everett was president of the Stetson 
student body in 1949-50. 

Supreme Court Justices Elwyn 
Thomas and T. Frank Hobson received 
doctor of laws degrees from Stetson 
University at graduation exercises held 
June 4. A distinguished service certifi- 
cate was granted to United States 
Judge Louie W. Strum of Jacksonville, 
a Stetson graduate. 


Cody Fowler of Tampa, president of 
the American Bar Association, will at- 
tend meetings of the California Bar 
associations late in July, and then will 
leave for a trip to Hawaii, New Zea- 
land, and Australia. He will return to 
the United States in September. 


William F. Cox of St. Petersburg, 
recent graduate of Stetson, has opened 
law offices at South Madeira Beach, in 
Pinellas county. 


Florida’s Finest 
Hotels... 


COFFEE SHOPS 
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Hine’s Insuranee Counsel 


Approved Directory of Insurance, Transportation, Aviation and 
Motor Carrier Attorneys 


44 years—serving the legal-claims officials of the Casualty and Surety Co’s. 
Transportation Lines, Self-Insurers and Motor Carriers 


References: Any member; The Ass‘n. of Casualty & Surety Co’s. 
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NOTES 


From 
LAWYERS’ TITLE GUARANTY FUND 


Phone 3-6444 


P. O. Box 2671 


Orlando, Florida 


NEWS AND NOTES 

During April members issued guar- 
antees to 209 owners and 36 mortga- 
gees, totaling $2,656,624.59. Aggregate 
contributions for the month were $1,- 
760.00 initial, and $5,483.39 additional. 
Net additions to Fund Assets were $4,- 
785.97. Expenses for the month were 
$2,467.62. 

During May members issued guaran- 
tees to 203 owners and 63 mortgagees, 
totaling $3,011,746.29. Aggregate con- 
tributions for the month were $7,729.07 
—$1,445.00, and $6,284.07 additional. 
Expenses for the month were $2,996.00. 
Net additions to Fund Assets were 
$4,773.07. 

During June members issued guar- 
antees to 153 owners and 44 mortga- 
gees, totaling $36,859,784.97. Aggre- 
gate contributions for the month were 
$5,000.00 initial, and $4,997.19 addi- 
tional. Expenses for the month were 
$2,243.19. Net additions to Fund As- 
sets were $3,254.00. 


NEW MEMBERS SINCE 
LAST JOURNAL 
Vernon W. Turner, Homestead 
Martin Lemlich, Miami 
Leonard L. Kimbell, Coral Gables 
Robert S. and James Baynard, St. 
Petersburg 


William W. Blakeslee, West Palm 
Beach 

Fred R. Brannon, Jr., New Smyrna 
Beach 

Irving Cypen, Miami Beach 

James E. Edwards, Fort Lauderdale 

Jack Greenhut, Pensacola 

Amos E. Jackson, Palm Beach 

William G. O’Neill, Ocala 

Frank A. Pavese, Fort Myers 

William J. Ray, Bradenton 

Theodore Sakowitz, Miami 

Morgan Van Valkenburgh, Miami 


MEMBERS ISSUING THEIR 
FIRST GUARANTEES 
George B. Mehlman, 
Beach 
Bradley & Johnson, Lake Wales 
Sylvan B. Burdick, West Palm Beach 
Joe Creel, Miami 
Seymour Kaplan, Miami 
Latimer Farr, Wauchula 
Burton Englesburg, Miami 
Hylan W. Kout, Miami Beach 
W. C. Mather, Hollywood 
William C. Owen, Clewiston 
Wallace Sample, Fort Pierce 
Willis Sherrill, West Palm Beach 
Wilson Trammell, Miami 
Jack A. Greenhut, Pensacola 
DeCostas, Maer & Floyd, Miami 
Ralph B. Wilson, Fort Pierce 
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Ray M. Earnest, Miami 

Ralph Richards, Clearwater 
Julius I. Friedman, Miami 
Vernon W. Turner, Homestead 


FIRMS ISSUING FIVE OR MORE 

GUARANTEES IN ONE MONTH 

Shepard & Dykes, Cocoa, 15 

Akerman, Dial & Akerman, Orlando, 8 

Sheppard & Woolslair, Fort Myers, 23 

Henderson, Franklin, Starnes & Holt, 
Fort Myers, 8 

Sutton and James, Fort Lauderdale, 
15 

Wolfe, Wightman & Rowe, Clearwat- 
er, 12 

Raymond & Wilson, Daytona Beach, 
10 

Saunders, Buckley & O’Connell, Fort 
Lauderdale, 7 

Hunter & Paoli, Hollywood, 6 

Nowlin & Adams, Delray Beach, 9 

Fishback, Williams & Smith, Orlan- 
do, 6 

Alderman & Alderman, Ft. Myers, 5 


INDIVIDUALS ISSUING THREE 

OR MORE GUARANTEES 

James H. Walden, Dania, 4 

W. K. Zewadski, St. Petersburg, 7 

Irving F. Kalback, Miami, 12 

D. Frank Smoak, Jr., Venice, 9 

Harry E. Gaylord, Eustis, 8 

Clyde H. Wilson, Sarasota, 5 

Sam Y. Allgood, New Port Richey, 19 

William E. Hagearty, Miami Shores, 
15 

Frank J. Muscarella, Jr., Clearwater, 
5 

T. P. Warlow, Jr., Orlando, 3 

Charles E. Booth, Daytona Beach, 20 

Edward H. Levin, Miami, 17 

Bart E. Sullivan, Pompano Beach, 7 

Tim M. Sellar, Leesburg, 13 

Ralph W. Carson, Clearwater, 8 

Robert M. Curtis, Fort Lauderdale, 4 

Boyd H. Anderson, Fort Lauderdale, 4 

Malvin Englander, Miami, 3 

Newman T. and Wareing T. Miller, 
and Robert S. Hewitt, West Palm 
Beach, 3 

Richard M. Sauls, Hollywood, 3 

Neil E. MacMillan, Delray Beach, 3 

Robert F. Cromwell, Riviera Beach, 3 

C. Shelby Dale, Fort Lauderdale, 3 


Earl D. Farr, Punta Gorda, 3 
George H. Vincent, Miami, 3 
Arthur J. Nelson, St. Petersburg, 3 


LARGEST GUARANTEES ISSUED 


Julius I. Friedman, Miami, $235,- 
000.00 

W. F. Esslinger, Jr., Miami, $125,- 
000.00 

Shepard & Dykes, Cocoa, $116,500.00 

Alderman & Alderman, Fort Myers, 
$75,000.00 

Virgil L. Milbraith, Ocala, $72,000.00 

Englander & Hoffman, Miami Beach, 
$71,500.00 

Berick & Shapiro, Miami Beach, $65,- 
000.00 

Fleming, O’Bryan & Fleming, Ft. 
Lauderdale, $70,000.00 

William C. Owen, Clewiston, $65,- 
000.00 

Henderson, Franklin, Starnes & Holt, 
Fort Myers, $60,000.00 

Henry H. Taylor, Jr., Miami, $60,- 
000.00 

Hamilton & Langbein, West Palm 
Beach, $52,500.00 

Sheppard & Woolslair, Fort Myers, 
$51,000.00 

Berick & Shapiro, Miami Beach, $51,- 
000.00 

Bart E. Sullivan, Pompano Beach, 
$50,000.00 

Harold Zinn, Miami Beach, $50,- 
000.00 

Sam Y. Allgood, Jr., New Port Rich- 
ey, $50,000.00 

Melvin J. Richard, Miami Beach, 
$49,000.00 

Malvin Englander, Miami Beach, 
$49,000.00 

Hyman Lake, Miami Beach, $45,- 
000.00 

Englander & Hoffman, Miami Beach, 
$45,000.00 

Fishback, Williams & Smith, Orlan- 
do, $43,500.00 

Saunders, Buckley & O’Connell, Ft. 
Lauderdale, $42,500.00 

Sutton and James, Fort Lauderdale, 
$42,000.00 

Hunter & Paoli, Hollywood, $41,- 
000.00 

Robert M. Curtis, Fort Lauderdale, 
$41,000.00 
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Sutton and James, Fort Lauderdale, 
$40,500.00 

Michael J. Littman, 
000.00 

Sheppard & Woolslair, Fort Myers, 
$40,000.00 


LEGISLATION: 


Senate Bill 986, passed by the 1951 
session, amends 625.01, FS49, by in- 
serting therein the following provision 
—subsection (e) “Provided, however, 
that any attorney at law, duly licensed 
to practice law in this state, shall not 
be considered an ‘agent’ or ‘insurance 
agent’ within the scope of this section 
and shall be exempt from any and all 
licensing requirements insofar as the 
issuance of title guaranties and title 
insurance policies, commitments to 
guarantee titles and title insurance 
binders are concerned.” 


Stuart, $40,- 


This is a just and logical exemption, 
for these particular acts are within 
the province of practicing law. This is 
another example of how lawyers, 
through the Fund, are attempting to 
‘set their own house in order’. 


The extent to which the Fund can 
serve you is limited only by the extent 
to which you are interested in and give 
it support. Points of property law, sug- 
gestions, etc., are matters which we 
ask you to favor us with, in order that 
the entire Bar may be enriched. 


TRUSTEES MEETING: 


The following trustees met in Orlan- 
do on June 30, 1951: 


Raymond E. Barnes, Tallahassee; 
Byron Butley, Perry; Charles A. Sav- 
age, Ocala; William H. Wolfe, Clear- 
water; Donald M. Strong, Daytona 


Beach; E. A. Clayton, Gainesville; Wil- 
liam H. Dial, Orlando; Ed R. Bentley, 
Lakeland; Clyde H. Wilson, Sarasota; 


Donn Gregory, Tampa; and M. N. 
Dunn, West Palm Beach. 

Among other items of business trans- 
acted was action by the Board author- 
izing the proper officers to take what- 
ever steps are required to obtain a Cer- 
tificate of Authority from the Insur- 
ance Commissioner and to deposit with 
him $100,000.00 as allowed by law. 

This, although an important step, is 
by no means an indication that you or 
any of us can relax! It should have just 
the opposite effect and should spur 
everyone to greater activity such as 
selling clients, brokers, lending insti- 
tutions, etc., on the many advantages 
offered by the Fund, including greater 
financial responsibility (in addition to 
the $100,000.00 you can point out that 
in the year 1949 we had a re-insurance 
contract with Lloyd’s for $200,000.00, 
in 1950 it was $250,000.00, and in 1951 
it is $250,000.00. In states requiring re- 
serves, $250,000.00 is sufficient reserve 
for over $900,000,000 exposure. These 
reinsurance policies constitute a con- 
tinuing liability of Lloyd’s for guar- 
anties issued during the year in which 
the policies are written. The total ex- 
posure which we have written is less 
than $38,000,000), assurance that a 
qualified lawyer has examined the title, 
minimum delay and red tape, etc. TRY 
IT. 

REMINDER: Initial contributions 
were doubled as of January 1, 1951. 
For those practicing over 2 years the 
rate is $200.00 for an individual; for 
firms it is $200.00 for the first mem- 
ber, $150.00 for the second, $100.00 for 
the third, and $50.00 for the fourth 
and all others. For those practicing less 
than two years, the old rate of $100.00 
still applies. 

Trustees Election—13th Circuit. 

Congratulations to Don. Gregory, of 
Tampa, who was recently elected from 
the 13th Circuit. 
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A MUST FOR YOUR LIBRARY... 


of the 


DIVORCE 
(oF the Miami Bar) 


DISTINCTIVE FEATURES 


MARRIAGE: 


Chapters on formal, common law, clandestine, proxy 
and other forms of marriage. A discussion of the valid- 

~~ ity of marriages contracted in other states or caun- 
tries; void and voidable marriages.. 


Rights of husband and wife. . 
Property rights of married women; separation agree- 
ments; annulment. 
Alimony. 
CHILDREN: 
jak The rights of minors. Custody and maintenance of 
children. 
DIVORCE: 


Grounds for divorce; jurisdiction and venue. Proof of 
residence or domicile. 


Practice and Procedure in divorce cases, 
Legal and religious doctrines. 
Forms. 


ONE LARGE VOLUME 
Fabrikoid 
Send Order to— - 
HARRISON ‘COMPANY 
| anid Hunter Streets Bon 2,60: | 
= 


“HARRISON SERVICE SAVES TIME ‘PROTECTS CLIENTS 
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